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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 

Case No: Title Suit No. 28/2018 

Sri Ratan Lal Sonar 

–vs- 

Sri Bhupendra Das and others 

 

21-07-2022 

 Defendant No.1 and proforma defendant No.1 are 

represented. 

 Seen a petition vide petition no. 1435/2022 filed by 

the proforma defendant No.1 and stated he wanted to 

engage a new advocate, which is seen and allowed. 

Heard and perused the case record. 

Upon perusal, it is seen that that vide order dated 

13.05.2022, the learned counsel of the defendant has 

submitted that the Sole plaintiff Ratan Lal Sonar was 

expired on 09.04.2022 and this Court has directed the 

plaintiff to take steps for substitution.  

 At the outset, it may be worthwhile to point out that  

if a party dies during the pendency of the suit, then the 

provisions enshrined in Order XXII of CPC will come into 

play and the legal representatives/heirs of such deceased 

party have to be substituted in conformity with the 

procedure mentioned therein. 

Order XXII of CPC lays down a comprehensive 

procedure for filing an application for bringing the legal 
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heirs of the deceased plaintiff/defendant on record. The 

said application must be filed within 90 days from the date 

of death of the litigant. If right to sue does not survive, the 

death will put an end to the suit, and if right to sue 

survives the death will not put an end to the suit. If the 

application for substitution of the legal representatives is 

not made within the aforesaid 90 days (stipulated under 

Article 120 of the Limitation Act), the suit shall stand 

abated automatically. No specific order should be made in 

this regard.  

Rule 9 of Order XXII CPC deals with the effect of 

abatement. On a plain reading of the provision, it becomes 

apparent that where a suit abates under Order XXII, no 

fresh suit can be brought on the same cause of action. This 

provision also enables the plaintiff or the legal heirs of the 

deceased plaintiff to move an application for setting aside 

the abatement; and if it is proved that he was prevented 

by any sufficient cause from continuing the suit, then, the 

Court is empowered to set aside the abatement. The 

provision for condonation of delay as envisaged under 

Section 5 of the Limitation Act shall apply to such 

application.  

In the case in hand, the sole plaintiff has died on 

09.04.2022 and vide order dated 13.05.2022, it was 

reflected and the plaintiff was directed to take steps for 

substitution. But, till date no petition for substitution was 

filed by the counsel of the plaintiff and Legal Heirs of 

Plaintiff. As such, the instant suit stood abated 
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automatically upon the expiry of the limitation period, as 

aforesaid owing to non-substitution of the legal 

representative of the deceased sole plaintiff.  

It is pertinent to mention herewith that in a recent 

order passed in Re: Cognizance for Extension of Limitation 

, Suo Motu Writ (Civil) No. 3 of 2020,  the Hon'ble 

Supreme Court has restored the order extending limitation 

period for filing of cases and applications in courts and 

tribunals from 15.03.2020 to 28.02.2022. Hence, this suit 

is not covered under this period. 

In the light of the foregoing discussion, I am of the 

considered opinion that this Court has no alternative but to 

dismiss the suit as having abated.  

The instant suit is accordingly disposed of as having 

abated. 

 


